Volume 124

Issue 1

Article 10

September 2021

Keeping Nutrient Pollution at Bay: An Analysis of Efforts to
Mitigate Non-Point Source Pollution in the Chesapeake Bay
Madison Hinkle
West Virginia University College of Law

Follow this and additional works at: https://researchrepository.wvu.edu/wvlr
Part of the Environmental Law Commons

Recommended Citation
Madison Hinkle, Keeping Nutrient Pollution at Bay: An Analysis of Efforts to Mitigate Non-Point Source
Pollution in the Chesapeake Bay, 124 W. Va. L. Rev. 291 (2021).
Available at: https://researchrepository.wvu.edu/wvlr/vol124/iss1/10

This Student Note is brought to you for free and open access by the WVU College of Law at The Research
Repository @ WVU. It has been accepted for inclusion in West Virginia Law Review by an authorized editor of The
Research Repository @ WVU. For more information, please contact beau.smith@mail.wvu.edu.

43709-wva_124-1 Sheet No. 151 Side A

11/16/2021 08:40:42

  

ͳͳȀͻȀʹͲʹͳͳǣͳͷ

Hinkle: Keeping Nutrient Pollution at Bay: An Analysis of Efforts to Miti

Student Note by Madison Hinkle

KEEPING NUTRIENT POLLUTION AT BAY: AN
ANALYSIS OF EFFORTS TO MITIGATE NON-POINT
SOURCE POLLUTION IN THE CHESAPEAKE BAY
“The Chesapeake Bay’s ecosystem impacts the quality of the air we
breathe, the water we drink and the food we eat. . . As an interconnected system,
the health of the Bay impacts the health of regions far and wide, including the
people in them.”1
ABSTRACT
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The Chesapeake Bay is one of the most important estuaries in the United
States, adding to the region’s ecological, economic, recreational, historic, and
cultural value. In 1982, a study was conducted that determined that a rapid loss
of aquatic life in the Bay was due to nutrient pollution, specifically nitrogen and
phosphorus, the majority of which is associated with the agricultural industry. A
number of the jurisdictions2 within the Bay Watershed established the first
Chesapeake Bay Agreement in 1983, aimed at abating the issues. Over the next
four decades, the Agreement was then modified and resigned, additional
jurisdictions have signed on, and altogether new Agreements have been
established, all with the intent that the local and federal governments would work
together cooperatively to reduce and control nonpoint source pollution. Today,
however, nonpoint source pollution continues to be a major problem in the
Chesapeake Bay, with hypoxic zones still existing in large expanses of water
throughout the summer months. Clearly, a change in the restoration approaches
within the Bay is necessary, and a less adversarial management system is key to
achieving success.
This Note will offer a comprehensive analysis of the previous efforts to
control nutrient pollution within the Chesapeake Bay Watershed. This Note will
then address the currently pending litigation regarding the continued failure to
achieve adequate water quality within the Chesapeake Bay. Finally, this Note
1
Jake Solyst, Why is the Chesapeake Bay So Important?, CHESAPEAKE BAY PROGRAM (Sept.
18,
2020),
https://www.chesapeakebay.net/news/blog/why_is_the_chesapeake_bay_so_important.
2
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The parties to the first Chesapeake Bay Agreement were Maryland, Virginia, Pennsylvania,
the District of Columbia, the EPA Administrator, and the Chesapeake Bay Commission. See infra
Part III.B.
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will analyze the potential issues associated with the previous efforts and the
current litigation and suggest a less complicated and less adversarial system for
managing restoration efforts in the Chesapeake Bay Watershed, such as an
intergovernmental compact establishing a commission with near-total authority.

I.
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In mid-July of 2007, Judy Bowie walked down to her boat ramp in
Mattox Creek, Virginia, prepared to see the beautiful water and kids playing
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around on water skis.3 Instead, she was greeted by a macabre scene of dead fish,
layered eight inches thick.4 The Creek had been struck by what is known as a
fish kill²the localized and unexpected death of thousands of fish over a short
period of time.5 This particular fish kill was caused by a two-month-long algal
bloom in the Potomac, which eventually killed over 300,000 fish²296,000
alone in Mattox Creek.6 Unfortunately, fish kills are fairly common in the
Chesapeake Bay Watershed. In Maryland alone, there are anywhere from five to
ten fish kills in an average year where at least 10,000 fish are killed.7
Algal blooms such as the one that caused the fish kill in Mattox Creek
can have devastating economic impacts on the affected region. In 2000,
researchers conducted a study analyzing the economic impacts of algal blooms
on public health, commercial fishing, and recreation and tourism.8 Accounting
for inflation, the economic impacts in each of those categories by 2021 dollars
are particularly striking: approximately $33 million related to public health; $28
million related to commercial fishing; and $10 million related to recreation and
tourism.9 Not to mention, when large populations of fish species are wiped out
in a fish kill, effects can be seen across multiple levels of the surrounding food
chain.10
According to the Chesapeake Bay Foundation, if the pollution in the
Chesapeake Bay is not managed effectively, the value of the benefits of the land,
waters, flora, and fauna in the Chesapeake Bay Watershed could decline by
roughly $5.6 billion.11 With the implementation of restoration efforts continuing
to fall short of the necessary goal, it is clear that the current efforts at coordination

3
Bad Waters: Dead Zones, Algal Blooms, and Fish Kills in the Chesapeake Bay Region in
2007, CHESAPEAKE BAY FOUND. 2 (Sept. 2007), https://www.cbf.org/document-library/cbfreports/07-Bad-Waters3c27.pdf.
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4

Id.
Ctr. for Aquatic & Invasive Plants, Fish Kills, UNIV. FLA. INST. FOOD & AGRIC. SCIS.,
https://plants-archive.ifas.ufl.edu/manage/overview-of-florida-waters/fish-and-wildlife/fish-kills/
(last visited Sept. 4, 2021).
5

6

Bad Waters, supra note 3, at 2.
Rachael Pacella, As Seasonal ‘Mahogany Tide’ Algae Dies Off, 10,000 Dead Fish Reported
in Spa Creek and Buckingham Cove, CAP. GAZETTE (June 1, 2020, 7:08 PM),
https://www.capitalgazette.com/environment/ac-cn-fish-kill-arundel-0602-20200601azzfzv2i2ra6zh4rb4ob2vh2fe-story.html.
8
Donald M. Anderson, Yoshi Kaoru, & Alan W. White, Estimated Annual Economic Impacts
from Harmful Algal Blooms (HABs) in the United States, WOODS HOLE OCEANOGRAPHIC INST.
(Sept. 2000), https://www.whoi.edu/cms/files/Economics_report_18564_23050.pdf.
7

9
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See Anderson, Kaoru, & White, supra note 8.
Fish
Kills,
U.S.
NAT.
OFF.
FOR
HARMFUL
ALGAL
BLOOMS,
https://hab.whoi.edu/impacts/impacts-wildlife/fish-kills/ (last visited Sept. 4, 2021).
11
Economic Benefits of Cleaning Up the Chesapeake, CHESAPEAKE BAY FOUND.,
https://www.cbf.org/news-media/features-publications/reports/economic-benefits-of-cleaning-upthe-chesapeake-bay/index.html (last visited Sept. 4, 2021).
10
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and cooperation are insufficient due to the complexity of making decisions with
large numbers of parties involved. To ensure the value of the benefits of the Bay
Watershed is preserved, the Watershed could benefit from an intergovernmental
compact with decision-making authority vested in an independent commission.
Part II of this Note provides background information on the relationship
between algal blooms and fish kills and their impacts on estuaries in the United
States, particularly the Chesapeake Bay, while also highlighting the importance
of the Chesapeake Bay. Part III of this Note takes a historical overview of the
IHGHUDO JRYHUQPHQW¶VHIIRUWVWR FOHDQ XSWKH &KHVDSHDNH %D\LQWKH twentieth
century, while Part IV focuses in-depth on the cap load and TMDL efforts taken
in the twenty-first century. Part V of this Note will detail the current pending
litigation regarding the 2014 Chesapeake Bay Watershed Agreement, and Part
VI of this Note will analyze the potential issues associated with the pending
litigation and the previous restoration efforts. Finally, Part VII will put forth a
better strategy for effective management through an intergovernmental compact
and the establishment of an independent commission.
II.

BACKGROUND

43709-wva_124-1 Sheet No. 152 Side B

Fish kills are commonly the result of two different situations, both
involving algae growth spurred by an increase in nutrients.12 Excess nutrients
build up in various waterways in a variety of situations. Runoff from farmland,
urban, and suburban areas carries nutrients from fertilizers, septic systems, and
animal manure; air pollution from cars and factories deposit nitrogen into
waterways; and treated water containing nutrients from wastewater treatment
plants are released into rivers and streams.13 Nutrient fertilizers loaded with
nitrogen and phosphorus provide one of the limiting growth factors that are
needed for photosynthesis.14 Because of this, an increase in nutrients often results
in excessive plant and algal growth, which is termed eutrophication.15
The algal blooms produced by eutrophication can have substantial
damaging effects. Algal blooms can span for miles at times.16 When dense algal
blooms die, the decomposition reaction uses up oxygen in the surrounding water,

12
Michael F. Chislock, Enrique Doster, Rachel A. Zitomer, & Alan E. Wilson,
Eutrophication: Causes, Consequences, and Controls in Aquatic Ecosystems, NATURE EDUC.
(2013), https://www.nature.com/scitable/knowledge/library/eutrophication-causes-consequencesand-controls-in-aquatic-102364466/.
13
Dead Zones, CHESAPEAKE BAY FOUND., https://www.cbf.org/issues/dead-zones/index.html
(last visited Sept. 4, 2021).
14
Chislock, Doster, Zitomer, & Wilson, supra note 12.
15
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Id.
See NOAA, USGS and Partners Predict Larger Summer ‘Dead Zone’ for Chesapeake Bay,
NOAA (June 14, 2017), https://www.noaa.gov/media-release/noaa-usgs-and-partners-predictlarger-summer-dead-zone-for-chesapeake-bay.
16
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creating a hypoxic, or oxygen-deprived, dead zone.17 With little to no oxygen,
most aquatic life, including fish, crabs, and oysters, suffocate and die.18
SurprLVLQJO\WKHVHDOJDOEORRPVDUHWHUPHG³QRQ-KDUPIXO´DOJDOEORRPVGHVSLWH
their destructive effects.19 Algal blooms also bring devastating damage to a body
of water in another way² ³KDUPIXO´DOJDOEORRPV20
$ ³KDUPIXO´ DOJDl bloom, often comprised of cyanobacteria (or bluegreen algae), is one that produces toxins that are dangerous to both aquatic and
human life.21 Cyanobacteria thrive in nutrient-rich and warm waters, making
cyanobacteria algal blooms especially dangerous in the summer.22 Not only do
these blooms release toxins that can make fish sick, but they also block sunlight
and take up oxygen that other aquatic organisms need to survive.23 As such, both
³KDUPIXODOJDO EORRPV´DQG ³QRQ-KDUPIXO´ DOJDO EORRPVFDQ KDYH VHYHre and
deleterious impacts on fish and other species of aquatic life.24
Algal blooms are especially problematic in coastal waters and
estuaries²the areas in which freshwater rivers meet the ocean25²because the
nutrients that flow into the tributaries eventually make their way to those
locations as their final destinations.26 While eutrophication causing algal blooms
can happen naturally over time, human activities have accelerated the rate and
extent of the issue.27
Well-known estuaries that have been negatively impacted by algal
blooms and fish kills include the Great Lakes,28 the Gulf of Mexico,29 the
17

Chislock, Doster, Zitomer, & Wilson, supra note 12.

18

Dead Zones, supra note 13.
Harmful Algal Blooms and Hypoxia: Strengthening the Science: Hearing Before the
Subcommittee on Env’t, Tech., and Standards, 108th Cong., 1st Sess. 74 (2003) (statement of
Charles G. Groat, Dir., U.S. Geological Surv., U.S. Dep¶t of the Interior).
19
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20
Melissa Denchak & Melanie Sturm, Freshwater Harmful Algal Blooms 101, NRDC (Aug.
28, 2019), https://www.nrdc.org/stories/freshwater-harmful-algal-blooms-101.
21

Id.
See
Cyanobacteria
Blooms
FAQs,
https://www.cdc.gov/habs/pdf/cyanobacteria_faq.pdf (last visited Sept. 4, 2021).
23
Id.
22

CDC,

24

See Denchak & Sturm, supra note 20.
Estuary, NAT¶L GEOGRAPHIC, https://www.nationalgeographic.org/encyclopedia/estuary/
(last visited Sept. 4, 2021).
26
Patricia M. Gilbert, et al., Nutrients in Estuaries, EPA (Nov. 2010),
https://www.epa.gov/sites/production/files/documents/nutrients-in-estuaries-november-2010.pdf.
27
Chislock, Doster, Zitomer, & Wilson, supra note 12.
25

28

29

See Monica Bruckner, The Gulf of Mexico Dead Zone, MICROBIAL LIFE,
https://serc.carleton.edu/microbelife/topics/deadzone/index.html (last visited Sept. 4, 2021).
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See Hailey Horachek, Sima Nuri, Nate Ollis, & Haruko Kuwahata, Algal Blooms in the
Great Lakes: Consequences, Governance and Solutions, UNIV. B.C. (2015),
https://environment.geog.ubc.ca/algal-blooms-in-the-great-lakes-consequences-governance-andsolutions/.
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Delaware River Basin,30 and the Chesapeake Bay.31 Some of these estuaries,
however, have experienced successes in reducing the hypoxia within their
regions. The Delaware River BDVLQIRUH[DPSOHLVFLWHGDV³RQHRIWKHZRUOG¶V
WRS ZDWHU TXDOLW\ VXFFHVV VWRULHV´32 The Delaware River Basin was able to
achieve these successes through the creation of the Delaware River Basin
Compact, which will be discussed further in Part VII.A.33
7KH&KHVDSHDNH%D\LVWKH³ODUJHVWHVWXDU\LQWKH8QLWHG6WDWHVDQGWKH
WKLUG ODUJHVW LQ WKH ZRUOG´34 The Chesapeake Bay Watershed covers 64,000
square miles and encompasses seven jurisdictions:35 Virginia, Maryland,
Pennsylvania, New York, Delaware, West Virginia, and the District of
Columbia.36 Altogether, over 18 million people live in the Chesapeake Bay
Watershed.37 The Bay stretches approximately 200 miles in length, between four
and 30 miles in width, and averages about 28 feet in depth.38 The Bay has 50
major tributaries, including the Susquehanna, Potomac, Patuxent,
Rappahannock, York, James, and Choptank Rivers.39

43709-wva_124-1 Sheet No. 153 Side B

30
See generally Dana Bate, The Death of the Delaware River, WHYY (Jan. 15, 2019),
https://whyy.org/articles/the-death-of-the-delaware-river/.
31
Addressing Nutrient Pollution in the Chesapeake Bay, EPA, https://www.epa.gov/nutrientpolicy-data/addressing-nutrient-pollution-chesapeake-bay (last visited Sept. 4, 2021).
32
Dissolved
Oxygen,
DEL.
RIVER
BASIN
COMM¶N,
https://www.nj.gov/drbc/programs/quality/history-DO-estuary.html (last visited Sept. 4, 2021).
33
See infra Part VII.A.
34

Addressing Nutrient Pollution in the Chesapeake Bay, supra note 31.
Due to its size, the Watershed extends into the D.C. Circuit and the 2nd, 3rd, and 4th Circuits
as well, indicating that a circuit split could potentially arise out of issues related to the Bay.
36
Adam M. Teel, The Billion Dollar Decision: How the Third Circuit Expanded the Power of
the EPA in Implementing TMDLs by Affirming Additional Mandates [American Farm Bureau
Federation v. EPA, 792 F.3d 281 (3d Cir. 2015)], 55 WASHBURN L. J. 563, 566 (2016).
35

37
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Solyst, supra note 1.
Am. Farm Bureau Fed¶n v. U.S. E.P.A., 984 F. Supp. 2d 289, 298 (M.D. Pa.
2013), aff’d, 792 F.3d 281 (3d Cir. 2015).
39
Id. at 298±99.
38
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Figure 1. Map of Chesapeake Bay Watershed.40 The area outlined on
the map indicates the area located within the Chesapeake Bay Watershed, which
touches six states and the District of Columbia.
43709-wva_124-1 Sheet No. 154 Side A

The Bay is one of the most biologically productive ecosystems in the
world,41 DQG &RQJUHVV GHFODUHG WKH %D\ D ³QDWLRQDO WUHDVXUH DQG UHVRXUFH RI
ZRUOGZLGH VLJQLILFDQFH´42 The Bay is significant for a multitude of reasons,
adding ³ecological, economic, recreational, historic, and cultural value to the
region.´43 Economists estimate that the value in the lands, waters, flora, and
fauna of the Bay likely exceeds one trillion dollars, as more than 500 million
pounds of seafood are harvested from the Bay¶s waters each year.44 Additionally,
the Bay ³is home to more than 3,600 species of plants, fish, and other animals,

40

Illustration of Chesapeake Bay Watershed, in The Chesapeake Bay Watershed, CHESAPEAKE
BAY
FOUND.,
https://www.cbf.org/about-the-bay/maps/geography/chesapeake-baywatershed.html (last visited Sept. 4, 2021).
41

43
44

Am. Farm Bureau Fed’n, 984 F. Supp. 2d at 298.
Teel, supra note 36, at 566.
Am. Farm Bureau Fed’n, 984 F. Supp. 2d at 299.
Id.
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and is a key resting ground for migratory bird species along the Atlantic
Flyway.´45 The Chesapeake Bay Watershed also supports a number of thriving
industries, such as agricultural and forestry activities, and while these add to the
economy and growth of the region, they also place a heavy strain on the Bay¶s
health.46
Despite the Chesapeake Bay¶s economic, biological, and cultural value,
eutrophication and algal blooms have plagued the waterway since the 1950s and
1960s.47 Efforts to clean up the Bay¶s waters have been in effect since the early
1980s, but large expanses of water in the Bay are still listed as impaired today.48
Agricultural pollution is the number one source of pollution affecting the Bay
today, increasing the levels of nitrogen, phosphorus, and sediment found in the
water.49 After four decades, the successful future of the Bay requires a change of
course in regard to how the seven jurisdictions within the Watershed and the
federal government enforce implementation plans to clean up the Bay¶s waters.
An intergovernmental water compact, establishing an independent commission
vested with the authority to make decisions over restoration efforts in the Bay,
represents the best way to accomplish this goal.
III.

EARLY RESTORATION EFFORTS IN THE TWENTIETH CENTURY

45
46

43709-wva_124-1 Sheet No. 154 Side B

Part III of this Note details the restoration efforts of some of the Bay
jurisdictions during the end of the twentieth century. Section A of Part III gives
a brief introduction to regulating pollution under the Clean Water Act, comparing
the enforcement mechanisms between point source and non-point source
pollution. Section B of Part III discusses the initial efforts towards conservation
and water pollution abatement in the Bay through the 1983 and 1987 Chesapeake
Bay Agreements and the creation of the Chesapeake Bay Program under the
Clean Water Act. Part III concludes with Section C, which details the various reevaluations of the achievements of the Chesapeake Bay Agreement goals and
highlights changes implemented to achieve greater successes.

Id.
Teel, supra note 36, at 566.

49

Elizabeth Ranger, Case Note: American Farm Bureau Federation v. United States EPA, 6
JOULE: DUQ. ENERGY & ENV¶T L.J. 16, 18 (2018).
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47
W.M. Kemp, W.R. Boynton, Jason Adolf, & Donald F. Boesch, Eutrophication of
Chesapeake Bay: Historical Trends and Ecological Interactions, 303 MARINE ECOLOGY PROGRESS
SERIES 1, 1 (2005).
48
The History of Chesapeake Bay Cleanup Efforts, CHESAPEAKE BAY FOUND.,
https://www.cbf.org/how-we-save-the-bay/chesapeake-clean-water-blueprint/the-history-of-baycleanup-efforts.html (last visited Sept. 4, 2021).
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A. Regulating Pollution Under the Clean Water Act
The purpose of the Clean Water Act (³CWA´) is ³to restore and maintain
the chemical, physical, and biological integrity of the Nation¶s waters.´50 Water
quality improvement can be achieved by addressing two different types of
pollution: point source and non-point source pollution.51 Under the CWA, ³point
source´ means ³any discernible, confined and discrete conveyance . . . from
which pollutants are or may be discharged.´52 Because these sources are easily
identifiable, section 301 of the CWA provides that the Environmental Protection
Agency (³EPA´) is to develop effluent limitations for each individual point
source.53 These limitations are implemented through the National Pollution
Discharge Elimination System (³NPDES´), which requires individual entities
that discharge point source pollutions to obtain a permit.54 The permit sets the
highest amount of a particular pollutant that may be discharged into a given
waterway.55
While non-point source pollution is not statutorily defined, it is
recognized as discharge from diffuse, non-discrete sources such as sediment runoff from agricultural practices or road construction.56 Unlike point source
pollution, however, the EPA does not have the authority to control non-point
source pollution through a permitting process.57 Rather, under section 208 of the
CWA, states are instructed to develop waste treatment management plans and
regulatory controls for non-point source pollutants within their borders.58 After
establishing water quality standards, it is up to the state to identify bodies of
water for which the standards ³are not stringent enough to implement any water
quality standard applicable to such waters.´59 This list identifies bodies of water
in which quality goals have not been reached through regulation of point source
pollution and is known as an ³impaired waters list.´60
43709-wva_124-1 Sheet No. 155 Side A

50

33 U.S.C.A. § 1251 (West 2021).
Am. Farm Bureau Fed¶n v. U.S. E.P.A., 984 F. Supp. 2d 289, 296 (M.D. Pa.
2013), aff’d, 792 F.3d 281 (3d Cir. 2015).
52
33 U.S.C.A. § 1362(14) (West 2021).
51

53
54

Am. Farm Bureau Fed’n, 984 F. Supp. 2d at 296.
Id.

55

Id.
Steven T. Iverson, Plugging the Drain: Using Northwest Environmental Defense Center v.
Brown to Reach Other Point Source Discharges Under the Clean Water Act, 57 S.D. L. REV. 477
(2012).
56

57

59
60

33 U.S.C.A. § 1313(d)(1)(A) (West 2021).
Am. Farm Bureau Fed’n, 984 F. Supp. 2d at 297.

Disseminated by The Research Repository @ WVU, 2021

C M
Y K

9

11/16/2021 08:40:42

Am. Farm Bureau Fed’n, 984 F. Supp. 2d at 296.
Paula J. Lebowitz, Land Use, Land Abuse, and Land Re-Use: A Framework for the
Implementation of TMDLs for Nonpoint Source Polluted Waterbodies, 19 PACE ENV¶T L. REV. 97,
98 (2001).
58
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When a body of water is placed on the ³impaired waters list,´ the state
is then required to establish a total maximum daily load (³TMDL´) for pollutants
affecting those waters.61 A TMDL seeks to outline the ³maximum amount of a
pollutant that a body of water can receive´ from point sources and non-point
sources.62 If the EPA disapproves a state¶s TMDL, then the burden shifts to the
EPA to establish an adequate TMDL to be adopted into the state¶s water quality
management plan.63 Section 303 also requires the states to create and enact a
³continuing planning process´ which is aimed to turn the TMDL determinations
into actual pollution controls.64 Because most agricultural pollution manifests as
non-point source, the CWA regulates agricultural pollution through the TMDL
process, and management is largely left up to the states.65
B. The Chesapeake Bay Agreements of 1983 and 1987
In 1977, the EPA began conducting an extensive scientific study of the
scope and cause of the deterioration of the water quality and aquatic life in the
Chesapeake Bay.66 In 1982, after five years of investigation, the study concluded
that the damage was the result of excess nutrient runoff into the waters within
the Bay Watershed, primarily nitrogen and phosphorus.67 In 1983, as a result of
this study, the governors of Maryland, Virginia, and Pennsylvania and the mayor
of the District of Columbia, along with the chairman of the Chesapeake Bay
Commission and the EPA Administrator, signed the very first Chesapeake Bay
Agreement.68
This broadly-worded pact69 was the first multi-state effort to attempt and
change the course of the water quality in the Bay.70 The Agreement included
recognition by all of the participants that the Bay¶s waters were in a condition to
cause concern and needed improvement.71 The parties agreed ³to assess and
oversee the implementation of coordinated plans to improve and protect the

33 U.S.C.A. § 1313(d)(1)(C) (West 2021).

62

Am. Farm Bureau Fed’n, 984 F. Supp. 2d at 297.
40 C.F.R. § 130.7(d)(2) (2001).

63
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Dave Owen, After the TMDLs, 17 VT. J. ENV¶T L. 845, 848 (2016).
Jan G. Laitos & Heidi Ruckriegle, The Clean Water Act and the Challenge of Agricultural
Pollution, 37 VT. L. REV. 1033, 1057 (2013).
66
James T.B. Tripp & Michael Oppenheimer, Restoration of the Chesapeake Bay: A MultiState Institutional Challenge, 47 MD. L. REV. 425, 425 (1988).
67
Am. Farm Bureau Fed’n, 984 F. Supp. 2d at 299.
65

68
69

71

Am. Farm Bureau Fed’n, 984 F. Supp. 2d at 299.
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water quality and living resources of the Chesapeake Bay estuarine systems.´72
The Agreement spanned only one page in its entirety, but the signatories became
the first Chesapeake Executive Council.73
In 1987, the signatories to the 1983 Agreement entered into a new
agreement that was to be more comprehensive than the prior.74 The 1987
Agreement ³set[] forth specific goals and policy objectives to reverse continuing
declines in Bay quality and productivity.´75 The new Agreement outlined goals
relating to living resources, water quality, population growth and development,
public information, education and participation, public access, and governance.76
One of the main goals within these schemes was to ³reduce and control point and
nonpoint sources of pollution to attain the water quality condition necessary to
support the living resources of the Bay.´77 To achieve the goals outlined in the
Agreement, the signatories committed that by July 1988, each would ³develop,
adopt and begin implementation of a basin-wide strategy to equitably achieve by
the year 2000 at least a 40% reduction of nitrogen and phosphorus´ entering the
Bay.78
During the same year, Congress amended the CWA to include a
Chesapeake Bay Program (³CBP´).79 The program was implemented to
coordinate state and federal efforts for improvement, identify the sources and
impacts of sediments in the Bay, and assess the impacts of environmental
changes to aquatic life within the Bay.80 The amendment also provided the EPA
Administrator with the authority to make grants available to the states to aid in
the implementation of the management procedures.81 Thus, from the very first
Agreements created to abate pollution issues within the Bay, a number of parties
were given authority to address issues as each saw fit²requiring comprehensive
coordination and cooperation.
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The Chesapeake Bay Agreement of 1983, CHESAPEAKE BAY PROGRAM,
https://www.chesapeakebay.net/documents/1983_CB_Agreement2.pdf (last visited Sept. 4, 2021).
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History,
CHESAPEAKE
BAY
PROGRAM,
https://www.chesapeakebay.net/who/bay_program_history#:~:text=The%20Chesapeake%20Bay
%20Agreement%20of,liaison%20office%20in%20Annapolis%2C%20Maryland (last visited
Sept. 4, 2021).
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Am. Farm Bureau Fed’n, 984 F. Supp. 2d at 299.
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Tripp & Oppenheimer, supra note 66, at 425.
1987
Chesapeake
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BAY
PROGRAM,
https://www.chesapeakebay.net/content/publications/cbp_12510.pdf (last visited Sept. 4, 2021).
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Id.
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Id.
Am. Farm Bureau Fed’n, 984 F. Supp. 2d at 299±300.
See 33 U.S.C.A. § 1267(a)(2)±(4) (West 2021).
Id.
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C. Various Reevaluations of Progress Goals
In 1991, three years after the signatories agreed they would start
implementing strategies, the CBP reevaluated the progress that the states had
been making toward reaching the 40% nutrient reduction goal that had been set
in 1987.82 The reevaluation found that while significant improvements in water
quality and habitat conditions had been made, the efforts of the program needed
to be expanded.83 In addition, the reevaluation found that ³since most of the
spawning grounds and essential habitat are in the tributaries,´ it was important
to increase the focus on those tributaries when looking at water quality
restoration.84 As such, 1992 amendments to the 1987 Agreement required the
signatories to begin implementation by August 1993 of ³tributary-specific
strategies to meet nutrient reduction goals and improve water quality.´85
In 1997, the CBP conducted another reevaluation of the progress that the
states were making toward the 40% reduction goal.86 The reevaluation found that
the states had made significant progress in meeting the goal.87 Between 1985 and
1996, phosphorus loads decreased by six million pounds annually, and nitrogen
loads decreased by 29 million pounds annually²a great accomplishment.88
However, the reevaluation also found that there were no significant
improvements in the dissolved oxygen levels within the Bay.89 Because of the
limited success, the CBP concluded that if the goal of a 40% reduction by 2000
was going to be met, the states would need to speed up implementation even
further than they already had.90
In 1998, as a result of the 1997 reevaluation, the EPA added both the
mainstem to the Bay and the tidal tributary waters to Virginia¶s Section 303(d),
or ³impaired waters,´ list.91 Thus, while the Agreements that were in place for
15 years saw some improvements in the Bay¶s water quality, the Watershed
states still had a long way to go.
43709-wva_124-1 Sheet No. 156 Side B
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Am. Farm Bureau Fed’n, 984 F. Supp. 2d at 300.
Chesapeake Bay Agreement: 1992 Amendments, CHESAPEAKE BAY PROGRAM,
https://www.chesapeakebay.net/content/publications/cbp_12507.pdf (last visited Sept. 4, 2021).
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Id.
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Am. Farm Bureau Fed’n, 984 F. Supp. 2d at 300.
1997 Nutrient Reduction Reevaluation Summary Report, CHESAPEAKE BAY PROGRAM (Oct.
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Id.
86

88
89

91

1997 Nutrient Reduction Reevaluation Summary Report, supra note 86.
Am. Farm Bureau Fed’n, 984 F. Supp. 2d at 300.
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RESTORATION EFFORTS IN THE TWENTY-FIRST CENTURY

Part IV of this Note details the efforts made by Bay States and the
District of Columbia in the first few decades of the twenty-first century. Section
A of Part IV outlines the updates made to the Chesapeake Bay Agreement in
2000 and a Memorandum of Understanding signed by the jurisdictions within
the Bay, including all seven jurisdictions in restoration efforts for the first time.
Section B of Part IV describes the establishment of cap loads for various nutrients
entering the Bay, providing more specific and quantifiable goals for the parties
to the Chesapeake Bay Agreement. Section C then proceeds to highlight the
establishment of the Chesapeake Bay Total Maximum Daily Loads program
under the Clean Water Act, including discussion of the Watershed
Implementation Plans to be established by the states under the program. Section
D discusses the most recent Chesapeake Bay Agreement, signed in 2014, and the
Agreement¶s adoption into the Chesapeake Bay Program of the Clean Water Act.
Finally, Part IV concludes with Section E, which describes the current water
quality conditions of the Bay in 2021.
A. Chesapeake 2000 Agreement and the 2000 Memorandum of
Understanding

43709-wva_124-1 Sheet No. 157 Side A

On June 28, 2000, the signatories to the original Agreement from 1983
signed a new agreement, the Chesapeake 2000 Agreement.92 For the first time,
the 2000 Agreement ³emphasized the regulatory framework of the CWA . . .
along with the cooperative efforts by the members of the CBP as the means to
address nutrient enrichment problems within the Bay and its tributaries.´93 While
noting that the jurisdictions needed to continue efforts to achieve the 40%
nutrient reduction goal that was set in the 1987 Agreement, the 2000 Agreement
set a new goal and a new date for significant improvements to be made.94 The
Agreement sought to correct nutrient and sediment-induced issues within the Bay
and its tributaries to a level that would enable the Bay and its tributaries to be
removed from the ³impaired waters´ list of the CWA by 2010.95
The early efforts of the twenty-first century were significant, not only
for this expansion of the ³tributary approach,´ but also because it marked the
first time that other jurisdictions in the Watershed signed on to aid in water
quality efforts.96 The previous Agreement signatories included Maryland,
Virginia, Pennsylvania, the District of Columbia, and the EPA, but in 2000, a

92
Chesapeake
2000,
CHESAPEAKE
BAY
PROGRAM,
https://www.chesapeakebay.net/content/publications/cbp_12081.pdf (last visited Sept. 4, 2021).
93

95
96

Am. Farm Bureau Fed’n, 984 F. Supp. 2d at 300.
Chesapeake 2000, supra note 92.
Id.
Bay Program History, supra note 73.
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Memorandum of Understanding (³MOU´) added New York and Delaware.97
This MOU followed the approach of the previous Agreements by recognizing
that while progress had been made, much more needed to be done, and noted for
the first time that a TMDL program must be established by May 2011 unless the
Bay and tributaries which were listed as ³impaired´ could meet water quality
standards by 2010.98
In 2002, the seventh and final jurisdiction within the Watershed, West
Virginia, signed onto the 2000 MOU, and the parties agreed to ³work
cooperatively to achieve nutrient and sediment targets to cause the Bay and its
tidal tributaries to be removed from the list of impaired waters.´99 Thus, this
MOU marked the first time that all seven jurisdictions and the EPA agreed to
work together to achieve their common goal of water quality clean-up. The MOU
was also noteworthy because it called for public participation and collaboration
³in the development of innovative methods to improve water quality.´100
While it was vital that all seven jurisdictions and the federal government
work together toward pollution abatement efforts²due to the role each party
plays in the cause of pollution²the 2002 MOU marked another point in the
history of restoration efforts in the Bay where additional parties were added to
the scheme. As developments in the fight to reduce nutrient pollution in the Bay
continued to be made over the years, the complexity of enforcing those
developments became more pervasive. This increase in complexity continued to
make efforts more difficult to implement, thus providing further support for need
of a simpler, easier-to-apply system of enforcement.
B. 2003 Establishment of Cap Loads

97

Id.

98

Am. Farm Bureau Fed’n, 984 F. Supp. 2d at 301.
Id.

99
100
101
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In 2003, the seven jurisdictions and the EPA ³established cap loads for
nitrogen, phosphorus, and sediment entering the Bay.´101 These cap loads
provide guidance to the states and the District of Columbia as they set their
individual tributary strategies.102 By focusing on nitrogen, phosphorus, and
sediment, all parties were satisfied that the cap loads would aid in the abatement
of the persistent hypoxic conditions in the summer months in the Bay.103 As
mentioned, all seven jurisdictions were required to set individual tributary

Id.
Id.
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strategies, which would outline river basin-specific implementation activities to
meet the cap loads.104
As an example, in 2004, Pennsylvania issued its tributary strategy in a
119-page long report.105 The report noted that to achieve the goals outlined in the
2000 Agreement and MOU, the state would need to reduce its nitrogen loads by
37 million pounds per year, its phosphorus loads by 1.1 million pounds per year,
and its sediment loads by 232 million pounds per year.106 The state further
outlined a number of initiatives that would be implemented to ³usher in the next
generation of watershed protection and environmental improvements,´ including
limiting wastewater and industrial discharges; upgrading sewer and water
infrastructure; enhancing stormwater management; increasing forested buffers
and wetlands; and securing conservation easements for riparian buffers²to
name a few.107
Cooperation between the seven jurisdictions and the EPA throughout
this process of establishing tributary strategies was facilitated through the
Principal Staff Committee (³PSC´), which was comprised of the cabinet
secretaries for each state¶s agricultural, environmental, and natural resources
departments and the EPA regional administrator.108 In 2007, the seven
jurisdictions reevaluated their cap loads and found that ³insufficient progress had
been made toward improving water quality to a level that indicated the mainstem
of the Chesapeake Bay and its tidal tributaries . . . were no longer impaired by
nitrogen, phosphorus, and sediment pollution.´109 At a meeting of the PSC in late
2007, a consensus was reached that EPA would establish TMDLs for the Bay
Watershed jointly between the seven jurisdictions and the EPA by May 2011,

Id.
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PA. DEP¶T OF ENV¶T PROT., PENNSYLVANIA¶S CHESAPEAKE BAY TRIBUTARY STRATEGY (i)
(2004), http://docshare02.docshare.tips/files/19759/197592708.pdf.
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Id.
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Am. Farm Bureau Fed¶n v. U.S. E.P.A., 984 F. Supp. 2d 289, 302 (M.D. Pa.
2013), aff’d, 792 F.3d 281 (3d Cir. 2015).
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with a target date of 2025 for implementation of all necessary pollution control
measures.110
C. Establishment of the Chesapeake Bay Watershed TMDL Program
Tens of thousands of TMDL programs have been established throughout
the United States, but the Chesapeake Bay TMDL is recognized as one of ³the
largest and most complex TMDL[s]´ in the history of the nation.111 From 2005
to 2010, an estimated 730 meetings were held to address various approaches and
schemes for the TMDL.112 Throughout the end of the TMDL process leading up
to the establishment of the final program, the EPA and the Bay jurisdictions met
to develop target loads for nitrogen, phosphorus, and sediment for each of the
individual jurisdictions.113 All parties recognized that each jurisdiction
contributed various levels of pollution to their tributaries, and thus,
individualized allocations needed to be set for each state.114
All parties agreed that the purpose and goal of the TMDL was to ³protect
the living resources of the Bay and its tidal tributaries and result in all segments
of the Bay mainstem, tidal tributaries, and embayments meeting [water quality
standards] for [dissolved oxygen], chlorophyll, and water clarity.´115 The parties
also agreed that to achieve these goals, ³[m]ajor river basins that contribute the
most to the Bay water quality problems must do the most to resolve those
problems.´116 Utilizing these principles, the EPA developed and issued target
loads for nitrogen, phosphorus, and sediment to be utilized by the Bay
jurisdictions in the development of their Phase I Watershed Implementation
Plans (³WIP´).117 These WIPs were to establish a schedule for achieving the load
reductions and identify various programs and regulations to meet those
reductions.118
43709-wva_124-1 Sheet No. 158 Side B
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(Dec.
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Am. Farm Bureau Fed’n, 984 F. Supp. 2d at 303.
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Establishing the Allocations for the Basin-Jurisdictions, EPA (Dec. 29, 2010),
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Am. Farm Bureau Fed’n, 984 F. Supp. 2d at 303.
Chesapeake Bay Protection and Restoration, 74 Fed. Reg. 23099, 23099 (May 12 , 2009).
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Id. at 23099±23100.
Watershed Implementation Plans, supra note 117.
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Id.
Id.

127

Disseminated by The Research Repository @ WVU, 2021

29,

2010),

17

11/16/2021 08:40:42

Chesapeake Bay TMDL Executive Summary, EPA (Dec.
https://www.epa.gov/sites/production/files/201412/documents/bay_tmdl_executive_summary_final_12.29.10_final_1.pdf.
128
Id.

C M
Y K

43709-wva_124-1 Sheet No. 159 Side A

In May 2009, while the WIPs and the TMDL program were being
finalized, President Barack Obama issued an Executive Order ³which required
seven federal agencies, led by the Administrator of the EPA, and in consultation
with the Bay jurisdictions, to develop a strategy for addressing Bay pollution and
preserving Bay natural resources.´119 The President noted that despite years of
efforts by various groups and jurisdictions, at the current level of pollution in the
Bay, ³restoration of the Chesapeake Bay is not expected for many years.´120 It
was also noted that the federal government should take the lead on restoration
efforts, with support from state and local governments, to ensure adequate
improvements.121 To achieve this, the Executive Order required each of the seven
agencies to prepare and submit reports to the Federal Leadership Committee
(³FLC´) for the Bay, which was comprised of Administrators and senior
representatives from the agencies.122
During the process of drafting WIPs, the EPA set out a three-phase
process to assist the states.123 Phase I WIPs were to be submitted to the EPA by
September 2010 so that they could be utilized by the EPA while drafting the
allocations for each state in the draft Bay TMDL, while Phases II and III would
be submitted after the final TMDL was established, allowing for refinements in
the actions and controls which were to be used.124 After the draft, Phase I WIPs
were submitted, the EPA found that many did not meet their target goals and
adjusted the plans as needed.125 When the final Phase I WIPs were submitted, the
EPA found them to be ³considerably improved,´ and a Final TMDL was issued
based primarily on these WIPs with a few backstop allocations by the EPA.126
The Final TMDL was issued on December 29, 2010, and set forth
requirements for a 25% reduction in nitrogen loads, a 24% reduction in
phosphorus loads, and a 20% reduction in sediment loads for the Bay
jurisdictions as a whole.127 The TMDL requires ³that all pollution control
measures needed to fully restore the Bay and its tidal rivers are in place by 2025,
with at least 60 percent of the actions completed by 2017.´128 The TMDL,
however, was not accepted by all who lived in the seven jurisdictions. In 2011,
the American Farm Bureau Federation and the Pennsylvania Farm Bureau sued
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EPA and alleged that the TMDL was beyond the EPA¶s authority.129 In 2013, a
federal judge upheld the authority of the EPA to impose pollution limits for the
Chesapeake Bay,130 and a federal appeals court held the same in 2015.131 In 2016,
the Supreme Court of the United States declined to hear the case, and the EPA¶s
authority regarding the TMDL was confirmed and finalized.132 In response to
some of the pressures from the lawsuit, the Bay jurisdictions incorporated the
goals of the TMDL into their Agreement in 2014.133
D. 2014 Chesapeake Bay Agreement and Adoption into the Clean Water
Act
On June 16, 2014, all seven jurisdictions and the EPA signed the 2014
Chesapeake Bay Watershed Agreement.134 This 2014 Agreement incorporated
the goals of the 2010 TMDL into the water quality objectives that were
outlined.135 Aside from water quality, the goals and objectives of the plan
included: sustainable fisheries, vital habitats, toxic contaminants, healthy
watersheds, stewardship, land conservation, public access, environmental
literacy, and climate resiliency.136 The signatories agreed to ³work both
independently and collaboratively toward the Goals and Outcomes of this
Agreement and to implement specific Management Strategies to achieve
them.´137 While the Agreement includes language that it is voluntary, subject to
the availability of funds, and is not a contract or an assistance agreement,138 the

129
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Agreement as a whole was adopted into, what was at the time section 117 of the
CWA, the CBP.139
The provisions of the CWA relating to the Chesapeake Bay now provide
that the Administrator ³shall ensure that management plans are developed and
implementation is begun by signatories to the [2014] Chesapeake Bay
Agreement to achieve and maintain nutrient goals of the Chesapeake Bay
Agreement for the quantity of nitrogen and phosphorus entering the Chesapeake
Bay and its watershed.´140 Thus, through adopting the 2010 TMDL provisions
into the 2014 Agreement, which was subsequently incorporated into the Clean
Water Act, a voluntary agreement between states was transformed into
something binding under federal law.
E. Current State of the Bay

139
140
141
142
143

145
146

33 U.S.C.A. § 1267 (West 2021).
Id.
See supra Part IV.A.
See supra Part III.B.
See supra Part III.C.
See supra Part IV.C.
See supra Part III.D.
Id.
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From 1983 to 2014, the Agreement between the states, the District of
Columbia, and the EPA evolved and expanded in many ways. What started as an
Agreement between a few of the jurisdictions became an Agreement between all
seven jurisdictions and the federal government.141 In 1987, the Agreement set
specific load reduction goals to further their mission of improving the water
quality in the Bay, and the CBP was adopted into the CWA.142 The Agreement
was further expanded when the signatories recognized a need to include
tributary-specific strategies for management in addition to the main Bay,143 and
a President affirmed the nation¶s commitment to preserving the Bay in an
Executive Order.144 Finally, and most significantly, a TMDL program was
established145 and adopted into the CBP within the CWA.146
Despite all of these efforts to improve the water quality and conditions
in the Chesapeake Bay and its tributaries, not all of the jurisdictions are set to
meet the reduction goals outlined in the 2010 TMDL by 2025. According to the
2020 Chesapeake Bay State of the Blueprint²which is prepared by the
Chesapeake Bay Foundation and assesses if the states are on track to meet the
2025 deadline established in the TMDL²Maryland and Virginia are generally
on track to meet their target pollution reduction goals and implementations by
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the deadline.147 For those two states, however, the report indicates that the
reductions have primarily been seen at wastewater treatment plants and
encourages the states to ³accelerate efforts to reduce pollution from agriculture
and urban and suburban areas to finish the job and maintain long-term water
quality.´148
Pennsylvania, however, is highlighted as being especially far from
meeting its reduction goals and implementations.149 The report credits these
failings of Pennsylvania¶s state plan to a lack of adequate funding from state
lawmakers to assist farmers in ³implement[ing] conservation practices that
reduce pollution,´ which is threatening the plan¶s overall success.150 These three
states are the only states assessed in the report because these three states
contribute approximately 90% of the pollution entering the Bay.151 Because of
these failings in Pennsylvania¶s implementation of the plan, the other parties to
the Agreement felt it was time to seek enforcement of the Agreement and the
TMDL program in court.152
V.

CURRENT DEVELOPMENTS
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Part V of this Note details the current developments in the restoration
and conservation efforts being carried out within the Chesapeake Bay
Watershed. Section A of Part V describes the passage of America¶s Conservation
Enhancement Act, which was enacted by then-President Donald Trump and
included various provisions related to the Chesapeake Bay Watershed and its
associated programs. Section B of Part V details a pending lawsuit regarding
EPA¶s duty to enforce implementation of proper restoration efforts in the Bay.
Finally, Part V concludes with Section C, which discusses the various parties
involved in the restoration efforts of the Bay and their various organizational
structures and authorities. These developments make it clear that restoration
efforts in the Bay are continuing to fall short of where they need to be, indicating
that it is time for a change in implementation and enforcement of such efforts.

147

2020 State of the Blueprint, CHESAPEAKE BAY FOUND., https://www.cbf.org/how-we-savethe-bay/chesapeake-clean-water-blueprint/2020-state-of-the-blueprint/index.html (last visited
Sept. 4, 2021).
148
Id.
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150
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Emily Davies, Three States and D.C. Sue EPA, Saying the Agency Failed to Enforce Plan
to Reduce Chesapeake Bay Pollution, WASH. POST (Sept. 10, 2020, 6:14 PM),
https://www.washingtonpost.com/local/legal-issues/three-states-and-dc-sue-epa-saying-theagency-failed-to-enforce-plan-to-reduce-chesapeake-bay-pollution/2020/09/10/8a55dbc6-f37f11ea-999c-67ff7bf6a9d2_story.html.
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A. Passage of America’s Conservation Enhancement Act
On October 30, 2020, President Donald Trump signed the America¶s
Conservation Enhancement Act into law.153 The Act was really more of a
package, with more than two dozen items included.154 Two items within the
package particularly relevant to this discussion were the reauthorizations for the
Chesapeake Bay Program under the CWA and the Chesapeake Bay Gateways
and Watertrails Network.155 Under the Chesapeake Bay Program
Reauthorization Act, the seven jurisdictions with the watershed are to be granted
$90 million in fiscal year 2021, with a $500,000 increase each year until 2025.156
Additionally, the package established the Chesapeake Watershed
Investments for Landscape Defense (³WILD´) program, which gives the U.S.
Fish and Wildlife Service (³FWS´) a ³direct role in the restoration and protection
of living resources and their habitat in the . . . Chesapeake Bay region.´157 The
Chesapeake WILD program provides that grants shall be provided to entities
carrying out the purposes of the program, which include coordinating restoration
and protection activities, engaging other agencies and organizations to support
projects, and carrying out coordinated restoration and protection activities in the
Bay watershed.158 Generally, such activities must be geared toward the protection
and conservation of fish, wildlife, plants, and their habitats, often dealing with
water quality.159
B. Chesapeake Bay Foundation, et. al. v. United States Environmental
Protection Agency, et. al.
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In August 2019, the EPA reported that both the states of Pennsylvania
and New York were predicted to fail at meeting their pollution reduction goals
by at least 25%.160 Despite making this determination, the EPA declined to take
any further action after previously pledging in the 2014 Agreement to take
federal action if it appeared as though the states were not going to meet the goals

153

Michael Doyle, Trump Signs Conservation Bill—With a Caveat, E&E NEWSPM (Oct. 30,
2020,
4:20
PM),
https://www.eenews.net/eenewspm/stories/1063717473/search?keyword=chesapeake+bay.
154
155

Id.
Id.
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160

H.R. 4967, 116th Cong. § 3(b) (1st Sess. 2019).
Davies, supra note 152.
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Breanna Francis, Bill to Provide Funding to Protect Chesapeake Bay Watershed Heads to
President, JOURNAL (Oct. 11, 2020), https://www.journal-news.net/journal-news/bill-to-providefunding-to-protect-chesapeake-bay-watershed-heads-to-president/article_0b562658-10c5-5dc5bd1c-41f512266294.html.
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H.R. 4967, 116th Cong. § 3(b), 4(a) (1st Sess. 2019).
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set for 2025.161 In response, Maryland, Virginia, and the District of Columbia
filed a notice of intent to sue the EPA in May 2020.162
Within a month of the notice being filed, the Administrator of the EPA,
Andrew Wheeler, announced a six million dollar pledge to aid in the reduction
of agricultural pollution in the Bay states.163 The money was to be split between
the states based on a determination of need, with Pennsylvania to receive $3.7
million, Virginia $1.1 million, Maryland $696,000, Delaware $365,000, New
York $79,500, West Virginia $54,700, and no money was allotted for the District
of Columbia.164
Despite this pledge, on September 10, 2020, Maryland, Virginia,
Delaware, and the District of Columbia filed suit in the United States District
Court for the District of Columbia against the EPA and the Administrator of the
EPA for failing to adhere to the ³nondiscretionary duty under . . . the Clean
Water Act . . . to ensure that each of the states that are signatories to the
Chesapeake Bay Agreement . . . develops and implements management plans
that will µachieve and maintain¶ the nutrient reduction goals set forth in the Bay
Agreement.´165 According to the lawsuit, Pennsylvania is expected to meet only
64% of its nutrient target goals, while New York ³is expected to hit no more than
61[%] of its same goal.´166
On September 10, 2020, the Chesapeake Bay Foundation (³CBF´) also
filed suit against the EPA for failure to enforce the requirements set out in the
2010 TMDL and the 2014 Chesapeake Bay Watershed Agreement.167 Both the
states¶ complaint and CBF complaint were filed in the United States District
Court for the District of Columbia and were consolidated in late November of
2020.168 In addition to the states and the CBF, local farmers in Virginia¶s
Shenandoah Valley have joined the suit, advocating for stricter farm
conservation practices.169
In response to these suits, a spokesperson for the EPA stated, ³[the] EPA
is fully committed to working with our Bay Program partners to meet the 2025
161

Id.
Brian White, Maryland, Virginia, D.C. Intend to Sue EPA on Bay Pollution, WASH. TIMES
(May 18, 2020), https://amp.washingtontimes.com/news/2020/may/18/maryland-virginia-dcintend-to-sue-epa-on-bay-poll/.
162

163
164
165
166

Davies, supra note 152.
White, supra note 162.
Complaint at 2, Maryland v. Wheeler, No. 1:20-cv-02530 (D.D.C. filed Sept. 10, 2020).
Davies, supra note 152.

167

Active Litigation Cases, CHESAPEAKE BAY FOUND., https://www.cbf.org/how-we-save-thebay/in-the-courtroom/active-cases.html (last visited Sept. 4, 2021).
168
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Timothy B. Wheeler, EPA Hit with Lawsuits over Chesapeake Bay Cleanup, BAY J. (Sept.
11, 2020), https://www.bayjournal.com/news/policy/epa-hit-with-lawsuits-over-chesapeake-baycleanup/article_db7ad7e0-f429-11ea-833a-87109c15a521.html.
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goals,´ and highlighted that the organization ³ha[s] taken and will continue to
take appropriate actions . . . to improve Chesapeake Bay water quality.´170 But
statements made by other EPA employees indicate that some officials may see
their obligation in a different light.171 In January of 2020, Dana Aunkst, director
of the EPA¶s Chesapeake Bay Program office, made a statement that the 2025
pollution reduction goals were ³aspirational´ and even went as far as saying that
the TMDL for the Bay was ³not an enforceable document.´172
C. The Current Parties Involved in Chesapeake Bay Restoration Efforts

170

Id.

171

Id.
Id.

172
173
174
175
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Currently, a number of parties are involved in the oversight and
implementation of efforts to aid in conservation and restoration efforts within the
Chesapeake Bay. First and foremost, the seven jurisdictions within the
Chesapeake Bay Watershed take a direct role in the implementation of efforts,
specifically through the management of their various WIPs.173 Additionally, the
federal government plays a role through the EPA and the management of the
CBP within the CWA, which requires the Administrator of the EPA to ensure
that plans and efforts are on track to meet the goals of the 2014 Bay
Agreement.174
In addition to the seven jurisdictions and the federal government, there
was another signatory to the 2014 Agreement: the Chesapeake Bay
Commission.175 The chair of the Chesapeake Bay Commission also sits on the
Chesapeake Executive Council, another party that seeks to aid in policy decisions
for the protection of the Bay.176 The Chesapeake Bay Foundation, an
³organization dedicated solely to saving the Bay,´ serves a ³watchdog´ function
and often brings lawsuits to enforce the terms of the 2010 TMDL and 2014
Agreement.177 Finally, the FWS also has a role in restoration efforts through the
newly enacted Chesapeake WILD Act.178
The Chesapeake Bay Commission was established in the early 1980s
through the efforts of legislators in Maryland, Pennsylvania, and Virginia, along

See supra Part III.C.
See supra Part III.B.
About Us, CHESAPEAKE BAY COMM¶N, https://www.chesbay.us/about (last visited Aug. 20,

2021).
176
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Chesapeake
Executive
Council,
CHESAPEAKE
BAY
PROGRAM,
https://www.chesapeakebay.net/who/group/chesapeake_executive_council (last visited Sept. 4,
2021).
177
Our Mission, CHESAPEAKE BAY FOUND., https://www.cbf.org/about-cbf/ourmission/index.html (last visited Sept. 4, 2021).
178
See supra Part V.A.
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with the federal government.179 The Commission is a signatory to every previous
Bay Agreement and serves as the ³liaison´ to the U.S. Congress on policy and
budgetary issues dealing with the efforts to clean up the Bay.180 The Commission
is comprised of 21 members from Maryland, Pennsylvania, and Virginia; 15 of
the members are state legislators with five from each state, each state¶s cabinet
secretary in charge of overseeing the state¶s natural resources are also included,
and the group is rounded out by three citizen representatives.181
The Chesapeake Executive Council was first established in the 1983 Bay
Agreement but was changed in the 1987 Bay Agreement to more closely
resemble the Council that exists today.182 The Council consists of nine members:
the governors of each of the six watershed states, the mayor of the District of
Columbia, the chair of the Chesapeake Bay Commission, and the Administrator
of the EPA.183 The Council plays a role in establishing policy direction and
objectives for restoration efforts within the Bay and signs any and all directives
or agreements that guide policy for such efforts.184
The Chesapeake Bay Foundation also plays a role in the conservation
efforts within the Bay. Founded in 1967, the Foundation was one of the first
organizations established to aid in restoring the Bay.185 The Foundation gets
involved in efforts though education, advocacy, and litigation, as seen in the suit
filed against the EPA discussed in the following section.186 The Foundation was
also involved in a number of other notable cases including American Farm
Bureau Federation v. EPA ,187 which was litigated for over five years.188 Because
of this involvement, the organization self-prescribes itself a ³watchdog´
function.189
Finally, with the enactment of the Chesapeake WILD Act, a second
federal agency entered the mix. While the EPA was already involved in
implementation efforts via the CBP within the CWA, the FWS obtained a role in
the process with the enactment of the Chesapeake WILD Act.190 Through the

180
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183
184
185
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About Us, supra note 175.
Id.
Id.
Chesapeake Executive Council, supra note 176.
Id.
Id.
Our Mission, supra note 177.
See infra Part VI.B.
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Am. Farm Bureau Fed¶n v. EPA., 984 F. Supp. 2d 289, 296 (M.D. Pa. 2013), aff’d, 792 F.3d
281 (3d Cir. 2015).
188
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Our Mission, supra note 177.
See supra Part V.A.
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Concluded Litigation Cases, CHESAPEAKE BAY FOUND., https://www.cbf.org/how-we-savethe-bay/in-the-courtroom/concluded-cases.html (last visited Sept. 4, 2021).
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grant program established via the Act, the FWS has the authority to play a more
direct role in habitat restoration in the Bay, approving or denying grant
applications as necessary.
VI.

ANALYSIS

This Part addresses the failings of previous efforts to implement
effective and successful restoration efforts within the Chesapeake Bay. Section
A of Part VI analyzes the issues associated with the early Agreements and efforts
in the twentieth and twenty-first centuries. Section B discusses potential issues
that may arise under the current litigation and concludes that these issues could
be addressed through establishment of an intergovernmental compact that vests
authority for decision-making with an independent commission.

A. Issues with the Restoration Efforts in the Twentieth and Twenty-First
Centuries

192

See supra Part III.B.
See supra Part III.C.
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One of the biggest issues facing the success of conservation efforts in
the Chesapeake Bay is the lack of coordination and number of parties involved
in the implementation of efforts. While the cooperative federalism model is
attractive because it allows states and the federal government to work together,
the number of jurisdictions involved in the Chesapeake Bay efforts makes things
slightly more complicated. Because of the number of parties involved, everyone
must be cooperative and work on the same page for success to be achieved. These
issues can be seen when analyzing the early efforts toward restoration efforts
within the Bay in the twentieth and twenty-first centuries.
The 1983 and 1987 Agreements did not have the issue of too many
parties, but rather, it had too few parties involved and experienced a lack of
proper coordination. The parties to those Agreements included Maryland,
Virginia, Pennsylvania, the District of Columbia, the EPA, and the Chesapeake
Bay Commission, but not the states of New York, Delaware, or West Virginia.191
Because the water quality of an estuary is directly related to the tributaries that
run into that estuary, inclusion of these other states was vital to achieving
success. This issue was addressed in 1991, when the parties to the Agreement
recognized that increased focus on the tributaries would be necessary.192 Another
issue with the 1987 Agreement, however, was that it established the authority of
the EPA Administrator to provide grants to the states to help them in their
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restoration efforts.193 This began the downward spiral we will soon discuss
regarding the division of authority for management of the Bay.
In the twenty-first century, the parties to the Agreement solidified their
commitment toward pursuing an expansion of the tributary approach. Because
of this, the remaining three states were added to the restoration efforts.194 At this
point in time, each state submitted cap loads for the nutrients aimed to be
reduced, and cooperation was facilitated by the PSC.195 The PSC then determined
that a TMDL should be established, and the EPA began setting target loads while
the states worked on their WIPs.196 This created a climate of elaborate
complexity, with each state and the federal government all seemingly working
on identifying the same goals and plans for implementation of those goals, but
through a disjointed framework that had all parties working on things at differing
times.
The issuance of the Executive Order in 2009 further complicated these
efforts, as it required the states to submit reports to the FLC.197 At this point, that
meant that the states, the District of Columbia, the EPA, the PSC, and the FLC
were all working on separate projects and separate efforts to try and address the
same issues. This disjointed management and division of authority with respect
to the restoration efforts presented a huge roadblock to overcome for the parties
as they worked to collaborate on various projects. Despite this, such a framework
was actually written into the 2014 Agreement, as parties agreed to ³work both
independently and collaboratively´ toward cleaning up the waters of the Bay.198
As restoration efforts progressed over the decades, an increasing number
of parties were included and given authority over management decisions. By
vesting decision-making authority in the seven jurisdictions, the federal
government through the EPA, the FWS, the FLC, and the PSC, the Chesapeake
Bay Commission, the Chesapeake Executive Council, and the Chesapeake Bay
Foundation, restoration efforts in the Bay were bound to fail.
Currently, a majority of the parties are on the same page and are doing
their best to work together to achieve the objectives of the 2014 Agreement and
the CBP under the CWA.199 Other parties, however, such as the EPA, the state
of Pennsylvania, and the state of New York, see their obligations in a slightly
different manner.200 Such differences played a large role in the filing of the
lawsuit by the Chesapeake Bay Foundation against the EPA.
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B. Issues Facing the Current Litigation

201

Chesapeake Bay Watershed Agreement 2014, supra note 134.

202

33 U.S.C.A. § 1267(g)(1) (West 2021) (emphasis added).
See supra Part III.C.
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As was noted earlier, the director of the EPA¶s Chesapeake Bay Program
office previously stated that the TMDL was not an enforceable document. This,
however, is clearly not the case. The Bay TMDL was adopted into the 2014
Chesapeake Bay Agreement so that all of the parties to the Agreement could
reiterate their commitment to enforcing the TMDL. While the language within
the 2014 Agreement notes that the Agreement is ³voluntary,´201 its adoption into
the CBP under the CWA codified the TMDL as binding. All signatories to the
2014 Agreement, including the EPA, thus have a duty under the CWA through
the CBP to ensure effective implementation and enforcement of the TMDL.
While the language within the CBP provides that the Administrator of
the EPA ³shall ensure that management plans are developed and implementation
is begun by signatories to the Chesapeake Bay Agreement,´ it does not stipulate
specific timelines for such development and implementation.202 To satisfy the
2010 TMDL nutrient reduction goals, the states must have all pollution control
measures fully implemented by 2025, with at least 60% of the actions taken by
2017.203 Because the 2017 deadline has been met and 2025 is still four years
away, the EPA argues that the plaintiffs do not have standing, as a cause of action
has not yet accrued.204
Specifically, in a motion to dismiss filed by the EPA, the agency alleges
that it has discretion to determine whether or not the states must submit better
WIPs than they already have to ensure the objectives of the TMDL and
Agreement are met.205 Because section 117 does not include a ³date-certain
deadline´ and the alleged duty is not ³mandamus-like,´ the agency argues that
the alleged duty cannot be nondiscretionary.206 As such, until 2025, according to
the agency, no cause of action may accrue. Further, the agency also notes that
after receiving the agency evaluation of Pennsylvania and New York¶s Phase III
WIPs, both states have ³signaled their intention to revise´ their respective plans
of their own accord.207
If the court determines that no cause of action may accrue, it is likely
that restoration efforts in the Bay will continue to lag behind and fail. If the

204

206
207

Id.
Id. at 10±11.
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Clark Mindock, EPA Looks to Dodge Chesapeake Bay Pollution Suits, LAW360 (Nov. 23,
2020, 4:24 PM), https://www.law360.com/articles/1331532/epa-looks-to-dodge-chesapeake-baypollution-suits.
205
Defendants¶ Memorandum in Support of Motion to Dismiss for Lack of Jurisdiction and
Failure to State a Claim at 2, Chesapeake Bay Found. v. EPA, No. 1:20-cv-2530 (D.D.C. filed
Nov. 20, 2020).
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agency¶s argument that they have until 2025 to ensure management plans are
developed and implementation has begun is accepted, the country will likely find
itself staring at the same issues in 2025 as we are today. Without incentives to
ensure that Pennsylvania and New York submit adequate plans for restoration,
the EPA will likely not take action regarding the current WIPs. This will set the
states up to be far behind the reduction targets necessary under the 2010 TMDL.
Generally, the use of the word ³shall´ indicates a mandatory intent
unless a convincing argument is made to the contrary,208 and the word ³shall´ is
included in the statutory provision at issue here. Despite this, however, it appears
as though the plaintiffs will struggle to prove that the duty imposed by the statute
was nondiscretionary, mainly because of the lack of a ³date-certain deadline.´ In
its Motion to Dismiss the plaintiff¶s complaint, the EPA relies heavily on the lack
of such a deadline in the statute.209 Within the D.C. Circuit²the circuit in which
this case was filed²multiple authorities indicate that for a duty to be
nondiscretionary, it must include a ³duty of timeliness.´210 Specifically, a
nondiscretionary duty will only exist when the statute denotes ³bright-line, datespecific deadlines for specified action.´211 Because of this date-specific
requirement for nondiscretionary duties, it is probable that the plaintiffs in this
case may struggle with standing and cause of action issues.
Another argument that may be made on behalf of the EPA relates to the
enactment of the America¶s Conservation Enhancement Act. Under the
Chesapeake Bay Program Reauthorization Act, which is part of the America¶s
Conservation Enhancement Act, the Bay jurisdictions were granted additional
federal funds to be utilized in implementing the efforts of the TMDL and the
2014 Agreement. As such, the EPA may argue that the Administrator fulfilled
their duty under the CBP. With WIPs established, and states having until 2025
to implement the plan measures, it is likely that the EPA will not be held
accountable for the deficiencies in Pennsylvania and New York¶s WIPs.
A motion to extend the deadlines in the case was granted in December
2020, March 2021, June 2021, and July 2021. Plaintiff¶s responses to the Motion
to Dismiss are not due until August 2021, and the date continues to be pushed
back. As such, it is anticipated that a final decision will not be rendered in this
case until late 2021 or early 2022. With this action commencing in September of
2020 and notice of intent to sue being given in May of 2020, this means that this
action may be ongoing for anywhere from one and a half to two years. The 2025
TMDL deadline, however, is fast approaching. One way that this lawsuit could
have been avoided, and the issue handled much sooner, is if the authority to make
208

211

Defs. of Wildlife v. Jackson, 284 F.R.D. 1, 1 (D.D.C. 2012) (quoting Raymond Proffitt
Found. v. EPA, 930 F. Supp. 1088, 1098 (E.D. Pa. 1996)).
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Anglers Conservation Network v. Pritzker, 809 F.3d 664, 671 (D.C. Cir. 2016).
See generally Defendants¶ Memorandum in Support of Motion to Dismiss for Lack of
Jurisdiction and Failure to State a Claim, supra note 205.
210
Sierra Club v. Thomas, 828 F.2d 783, 791 (D.C. Cir. 1987).
209

43709-wva_124-1 Sheet No. 165 Side A

11/16/2021 08:40:42

  

ͳͳȀͻȀʹͲʹͳͳǣͳͷ

2021] Hinkle: Keeping
KEEPING
NUTRIENT
POLLUTION
AT BAY
Nutrient
Pollution at
Bay: An Analysis
of Efforts to Miti

319

decisions regarding implementation efforts in the Bay was vested in one
independent commission, rather than a large grouping of parties with differing
motivations and priorities.
VII.

PROPOSED SOLUTION: THE DELAWARE RIVER BASIN COMMISSION
AS A MODEL FOR SUCCESS
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One of the largest issues facing successful implementation of
conservation and water quality efforts in the Chesapeake Bay is the number of
parties involved. With seven jurisdictions plus the federal government involved,
coordination between all of the parties is often difficult. Parties may disagree
over the proper policy considerations to factor in, whether or not to allow certain
projects that might impact the Watershed, and who should get the most money
to assist in implementation of restoration efforts. Such disagreements provide
ample opportunity for the parties involved to become hostile and uncooperative.
Because the Watershed does encompass seven jurisdictions, however,
they all do need to be accounted for and included in decision making. But just
because coordination between and participation from all parties is needed, does
not mean that things cannot be more streamlined. One great example of an
interstate issue that was handled and managed very effectively is that of the
Delaware River Basin Compact.
Part VII Section A of this Note discusses the creation of and history of
the Delaware River Basin Compact and Commission. It also provides
analyzation of organizational structure and the successes of the Commission with
regard to water pollution and hypoxic conditions. Section B contrasts the
disadvantages of having large numbers of parties involved in conservation efforts
with the advantages of vesting all authority regarding such efforts in a single
entity. Part VII concludes by suggesting that restoration and conservation efforts
in the Chesapeake Bay Watershed be managed by a consolidated entity with
virtually all-encompassing authority.
A. The Delaware River Basin Compact and Commission
At the end of World War II, the lower portion of the Delaware River was
an ³open sewer,´ with expanses of hypoxic waters lacking the oxygen necessary
to support fish and plant life.212 The Delaware River Basin Compact was signed
in September 1961, bringing together the states of Delaware, New Jersey, New
York, and Pennsylvania, along with the federal government, to create the
Delaware River Basin Commission (³DRBC´).213 The purpose of the DRBC was

212

COMM¶N,

213

Frank P. Grad, Federal-State Compact: A New Experiment in Co-Operative Federalism, 63
COLUM. L. REV. 825, 825 (1963).
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DRBC
Milestones,
DEL.
RIVER
BASIN
https://www.nj.gov/drbc/about/accomplishments.html (last visited Sept. 4, 2021).
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to bring the state of the river back to a point at which it could sustain the aquatic
life that used to be present there.214 To accomplish this goal, the DRBC ³adopted
the most comprehensive water quality standards of any interstate river basin in
the nation.´215
The Delaware River Basin Compact differs from other interstate
compacts because while it does include a number of states, it also includes the
federal government, making it an intergovernmental compact.216 The Compact
provides that the DRBC is ³an agency and instrumentality of the governments of
the . . . parties.´217 The Commission is made up of five members, with a
representative from each member state, often the governor, and a representative
from the federal government.218 Commissioners are then chosen by the governors
of each state, and the governors often appoint high-ranking officials possessing
authority within their own state environmental agencies.219 Each Commissioner
has one vote, with all votes being equal in weight, and a majority of the votes is
needed to finalize most issues.220
The Commission exercises authority over both surface and groundwater
uses within the basin.221 In addition to possessing authority over water uses
within the basin, the Commission has responsibilities relating to water supply,
pollution control, and water quality standards.222 In essence, the Commission has
the authority to handle all decisions relating to both water quantity and quality
within the river basin. With the vast authority that the Commission possesses, it
³displaced the courts as the arbiters of many water rights disputes.´223 To
accomplish this array of duties, the Commission develops plans, policies, and
projects in accordance with a Comprehensive Plan to bring benefits to the water
resources of the basin and to the public welfare as a whole.224 The Plan is then

215
216
217
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DRBC Milestones, supra note 212.
Id.
Grad, supra note 213, at 827.
N.J. STAT. ANN. § 32:11D-7 (West 2021).
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Grad, supra note 213, at 827.
About DRBC, DEL. RIVER BASIN COMM¶N, https://www.state.nj.us/drbc/about/ (last visited
Sept. 4, 2021).
220
Id.
219
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Grad, supra note 213, at 827.
Alexa Roggenkamp, Flooding on the Missouri River: How the Missouri Water System
Could Benefit from A River Basin Commission, 37 WM. & MARY ENV¶T L. & POL¶Y REV. 593, 612
(2013).
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Steve Tambini, DRBC Programs and Effective Collaboration, DEL. RIVER BASIN COMM¶N
(May 8, 2019), https://www.state.nj.us/drbc/library/documents/Tambini_NJWEAmay2019.pdf.
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R. Timothy Weston, Harmonizing Management of Ground and Surface Water Use Under
Eastern Water Law Regimes, 11 U. DENV. WATER L. REV. 239, 244 (2008).
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administered by professional planners, engineers, and scientists who comprise
the budgeted staff of the Commission.225
Congress consented to the ³subordination´ of any new federal projects
which were proposed within the Delaware River Basin to the planning authority
of the Commission.226 As such, the only projects that may be allowed within the
basin are those that the Commission approves, whether they be state or federal
projects. Because the approval process for any project requires only a simple
majority vote between the five members,227 this allows for disputes to be more
easily resolved between the members of the Commission, rather than through the
courts.
With this power, the Commission is able to reevaluate and adjust plans
and decisions as necessary.228 This flexibility and cooperation on a regional level
are why the DRBC is regarded as ³one of the most successful interstate waterallocation agreements´ of all time.229 Today, the hypoxic conditions of the
twentieth century are no longer an issue in the Delaware River, which ³now
supports year-round fish populations.´230
B. A New and Improved Chesapeake Bay Commission Presents the Best
Solution

225
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While there are benefits to having different groups serve different roles
regarding the implementation of restoration efforts within the Bay, it can also
make things needlessly complicated, confusing, and time-consuming. If a state
were to propose a new project to be located within the Chesapeake Bay
Watershed, a number of parties and agencies would have to determine if the
project was in the best interest of restoration efforts. This can lead to parties
conflicting over what they think are the best measures to be taken and often
results in litigation that is generally quite lengthy, such as the five-year-long
American Farm Bureau Federation case discussed in Part V.
For example, by allowing the EPA to assess the various WIPs submitted
by the states and determine whether or not they are stringent enough or need
changing, the process prevents other states from providing their input. When the
Pennsylvania Phase III WIP was submitted, and the EPA failed to indicate
necessary changes, many of the other parties to the Agreement, and even parties

Id.

226

Joseph W. Dellapenna, Interstate Struggles over Rivers: The Southeastern States and the
Struggle over the ‘Hooch, 12 N.Y.U. ENV¶T L.J. 828, 844 (2005).
227
228

Id. at 844.
Roggenkamp, supra note 222, at 613.

229
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Delaware River Water Quality: A Brief Recap, DEL. RIVER BASIN COMM¶N,
https://www.state.nj.us/drbc/quality/ (last visited Sept. 4, 2021).
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Rex A. Mann, A Horizontal Federalism Solution to the Management of Interstate Aquifers:
Considering an Interstate Compact for the High Plains Aquifer, 88 TEX. L. REV. 391, 404 (2009).
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which were not members to the Agreement, became upset. This included not only
a number of the states and the District of Columbia but the Chesapeake Bay
Foundation as well. Because the decision to change the WIP was left entirely up
to the EPA and to the state of Pennsylvania itself, there was no room for
mediation and compromise, and the parties which were upset with the decision
decided to bring the issue to court for resolution.
By allowing courts to be the main arbiter of disputes, issues take much
longer to get resolved and often end up pitting parties against one another, rather
than encouraging cooperation and coordination of efforts. The current
framework creates a very hostile environment, with some states claiming to be
doing everything they are supposed to and blaming the continued issues in the
Bay on other parties. To ease this conflict, it would be beneficial for the authority
over restoration efforts within the Bay to reside in one group or unit, similar to
the DRBC.
If the authority to manage restoration efforts within the Chesapeake Bay
was vested in one commission, rather than spread out throughout the many
parties involved, there is a substantial likelihood that issues could be resolved
faster and with less animosity. Rather than having one group handle policy
issues, another handle litigation efforts, another handle plan approvals, and
another handle grant applications, the commission could be given the authority
to manage all of the issues. This would be beneficial for a number of reasons.
Currently, policy issues are handled by the Chesapeake Bay Commission
and the Chesapeake Executive Council. Many of the members of those
organizations are elected officials within their respective states. The big
downside to having elected officials making the decisions for policy efforts is
that they are likely to make whatever decisions are necessary to be re-elected
within their state, rather than what is best for the restoration of the Bay. The
DRBC, on the other hand, represents four states and has a grand total of five
members. Of those five members, none are elected officials, as the governor of
each state that is a member of the DRBC selects an appointed state official to
serve as a Commissioner. By enabling an appointed state official who plays a
large role in the state environmental agencies, it is more likely that decisions will
be made on the basis of what is necessary for effective conservation.
Accordingly, it would be in the best interests of all parties involved in
the restoration efforts of the Bay to consolidate and condense the number of
groups and organizations exerting influence over restoration efforts to a singular
entity. Such a commission would likely function best if it had only nine members.
The nine members of the commission should include the governors of each of
the six states, the mayor of the District of Columbia, a representative from the
EPA, and a representative from the FWS. This would most closely resemble the
intergovernmental Commission established in the Delaware River Basin
Compact, while still including the major parties priorly involved. The governors
from each state and the mayor from the District should then appoint state officials
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from within their respective environmental agencies to serve as commissioners,
similar to the DRBC.
To see how such a commission would operate, it can be helpful to look
at the newly enacted Chesapeake WILD Act for an example. Under the grant
program as it currently stands, the FWS would make the sole determination as to
whether or not a proposed activity would be eligible to receive grant funds. With
the FWS making the determination, activities that protect and conserve aquatic
life and its habitat would be approved. However, under such a system, it is also
possible that the FWS could only approve projects that are submitted from a
certain state because they have the most money and strongest dedication to
implementing restoration efforts and utilizing the grant program.
Under a framework with a new independent commission, however, each
state would have a say in whether or not the proposed projects would be
approved, likely encouraging each state to utilize the grant program as well.
Additionally, the opinion of the FWS as to what is best for restoration would not
be lost, as the representative from the FWS would still be involved in the
decision-making as well. Not to mention, if one state disagreed with a decision
made by the FWS, there would be no need to resort to litigation to solve the
dispute with an independent commission because each state would have already
had a chance for input.
Some may argue that vesting the authority to make all decisions
regarding a body of water within a watershed that touches six states, and the
District of Columbia is ill-advised, as it puts decisions that affect large groups of
people into the hands of a select few. While it is generally true that an increase
in party participation and input from multiple levels of interested parties can be
beneficial to address issues in a comprehensive and thoughtful manner, the
number of parties involved here actually reduces the benefits associated with
broad participation.
For example, in February 2021, the DRBC voted 4±0 with the federal
government abstaining from the vote to ban hydraulic fracturing in the Delaware
River Basin.231 Such a decision will provide massive water quality benefits
within the River Basin, as hydraulic fracturing is commonly associated with
surface and groundwater pollution.232 As such, this decision was a huge step
toward putting water quality and the health of the states¶ citizens above concerns
for industry and polluters.
If this decision were to be made in the Chesapeake Bay Watershed, on
the other hand, cooperation and coordination for implementation and

231
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Doug Jackson, Fracking Outlawed by Delaware River Basin Commission, SIERRA CLUB
(Feb. 25, 2021), https://www.sierraclub.org/press-releases/2021/02/fracking-outlawed-delawareriver-basin-commission.
232
Fracking’s
Environmental
Impacts:
Water,
GREENPEACE,
https://www.greenpeace.org/usa/ending-the-climate-crisis/issues/fracking/environmentalimpacts-water/ (last visited Sept. 4, 2021).
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enforcement of such a determination would be required between the seven Bay
jurisdictions, the federal government via the EPA, the FLC, and the FWS, the
Chesapeake Bay Commission, the Chesapeake Bay Foundation, and the
Chesapeake Executive Council.233 The number of parties makes the likelihood
of such a decision being successfully enforced in the Chesapeake Bay Watershed
fairly slim, as each party has authority to implement the decision in varying ways
(through policy, local regulation, or federal regulation).
By reducing the complexity of the processes involved for any decision
to a simple majority vote among commission members, efforts are likely to be
completed faster and with less friction between the various parties. Every party
may not agree with the decision made by the commission, but that allows the
Chesapeake Bay Foundation to still play a role. If the commission makes a poor
or questionable decision, there is still an organization to keep the commission in
check.
Accordingly, by having one independent commission vested with
virtually all of the authority for decisions affecting water quality and aquatic life
conservation within the Bay, it is more likely that the parties involved in the
efforts will cooperate and save substantial amounts of time. As such, restoration
efforts in the Bay could substantially benefit from such a ³new and improved´
commission.
VIII.

CONCLUSION

See supra Part V.A.
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Water quality issues have been present in the Chesapeake Bay for
decades, with hypoxic conditions stunting the ability of plant and animal life to
flourish. As such, recreation and commercial fishing in the Bay suffers.
Beginning in the early 1980s, efforts began to try and mitigate and abate the
water pollution issues within the Bay with an Agreement to dedicate resources
to restoration and conservation between a number of states and the federal
government. Over the next four decades, that Agreement was modified and
adapted as necessary, and additional states and parties have signed on.
As time progressed and restoration efforts continued to lag behind the
goals that had been set, more initiatives, programs, and parties became involved
in the efforts. As parties were added and programs developed, management and
coordination of restoration efforts within the Bay became needlessly
complicated. Likely due in large part to its complexity and lack of coordination,
parties involved in conservation began to see more litigation efforts between
them. In 2020, with the state of the water quality in the Bay still fairly poor, a
number of states and the Chesapeake Bay Foundation sued the EPA for not
complying with their duty to ensure Pennsylvania and New York¶s WIPs were
adequate. Thus, a number of parties involved in restoration efforts became
quickly wrapped up in a lawsuit.
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By turning to the courts to solve disputes among the many parties
involved in Bay restoration efforts, issues are generally handled quite slowly,
and issues can quickly become adversarial. To reduce the complexity of such
issues, restoration efforts in the Chesapeake Bay could largely benefit from an
independent commission vested with virtually all of the authority over decisions
in the Bay watershed, similar to that of the DRBC. The DRBC saw great success
in managing and handling water quality issues and conflicts within the Delaware
River Basin, which is due in large part to the Commission making decisions and
handling disputes. It is clear that the current efforts being implemented in the
Chesapeake Bay are not sufficient to realize success. Accordingly, it may be time
to take a step back and focus more on cooperation between the parties involved,
rather than forcing each to work largely alone. The best way to do that is through
a new intergovernmental Chesapeake Bay Commission.

Madison Hinkle*
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